The Mental Capacity Act 2005 and Safeguarding Adults
The Mental Capacity Act 2005 enshrines in statute current best practice and common law principles concerning people who lack mental capacity and those who take decisions on their behalf.

The Act is underpinned by a set of 5 key principles:-

1. A presumption of capacity - every adult has the right to make his or her own decisions and must be assumed to have capacity to do so unless proved otherwise.

2. Individuals being supported to make their own decisions - a person must be given all practicable help before anyone treats them as not being able to make their own decisions.

3. Unwise decisions - just because an individual makes what might be seen as an unwise decision, they should not be treated as lacking capacity to make that decision.

4. Best interests - an act done or decision made under the Act for or on behalf of a person who lacks capacity must be done in their best interests.

5. Least restrictive option - anything done for or on behalf of a person who lacks capacity should be the least restrictive of their basic rights and freedoms.

The Act sets out a single clear test for assessing whether a person lacks capacity to take a particular decision at a particular time.  It is a “decision - specific” and time specific test.  No-one can be labelled ‘incapable’ simply as a result of a particular medical condition or diagnosis.

Someone is said to lack capacity if they are unable to make a particular decision.  This inability must be caused by an impediment or disturbance of the mind or brain whether temporary or permanent.

In order to make a decision, the person needs to be able to:-

· Absorb basic information about the pros and cons of the issue.
· Retain the information for long enough to process it.

· Weigh up the pros and cons against their own value system and arrive at a decision.

· Communicate that decision.

The Act also allows people to plan ahead for a time when they may lose capacity through:-

1) Lasting powers of attorney where someone can appoint a third party to make financial and or health and welfare decisions on their behalf.

2) Advance decisions to refuse medical treatment.

3) Previously written statements detailing a person’s wishes having to be considered by decision matters when deciding what is in that person’s best interest.

An independent Mental Capacity Advocacy (IMCA) Service is being introduced for people who do not have capacity to assist them in making serious medical decisions, decisions about care home moves,  in care home reviews and safeguarding adults cases. (See Safeguarding Adults IMCA Protocol for further details)
The Act re-structures the current Court of Protection (which deals with property and affairs) by combining it with the current High Court jurisdiction (which deals with Welfare including healthcare).  The work of the court will be supported by the newly created office of the public guardian.
Safeguarding Adults
An assessment of someone’s capacity is an integral part of any safeguarding adults’ assessment.

Initial assessment of a person’s capacity will inform the strategy discussions/meeting.

· What are the person’s wishes?

· Does the person wish to involve the police/other agencies?

· Does the person wish to pursue as a civil matter?

· Does the person consent to information being shared with others?

In some situations, particularly alleged sexual or financial abuse, whether the person had the capacity to consent to the given act or transaction can be crucial in determining whether the situation was abusive or consensual.

Where someone has concerns that someone who may have community care needs is experiencing or may have experienced abuse, they should still raise concerns or ‘Alert’ in the way set out in the Multi Agency Adult Protection Policy and Procedures.  Any necessary assessment of the person’s capacity can then be discussed as part of the strategy discussions.
In some cases, where someone is ‘choosing to remain in or return to an abusive situation/relationship, it will be necessary to establish whether they have the mental capacity to make that decision.

If the balance of evidence establishes that the person can meet the requirements set out in the test of capacity, then they have the right to make that decision as long as no-one else is put at risk by their actions (i.e. if there were children or other ‘vulnerable’ people involved, further assessment would be required).

Where an individual does make an informed decision to remain in an abusive situation, this often causes moral/professional dilemmas for workers.  In such situations, it is essential to have fully considered and recorded all risk assessments and advice/support offered and given (see Appendix 6 of Multi Agency Policy & Procedures).
Where no -one is appointed to act on behalf of someone who may lack capacity it is important that any decision made on their behalf is done in their best interests as defined by the act. In safeguarding adults such decisions are often made by the multi agency professionals and others at the adult protection conference; The chair of the conference will need to ensure that the principles of the act and the code of practice are being followed. Part 4 of the code of practice is particularly helpful and provides a checklist of points for consideration.
Where a person who may have experienced abuse or neglect,  or an alleged abuser, lack capacity  the Local Authority or NHS body may instruct an IMCA to represent the person concerned if it is satisfied that it would be of benefit to the person to do so. ( See Leicestershire, Leicester and Rutland Safeguarding Adults and the Use of IMCAs Protocol.)
The Act also creates a new criminal offence of “ill treatment or wilful neglect” of a person who lacks capacity.  This offence carries a prison sentence of up to 5 years.

For further information please refer to:-

Mental Capacity Act Code of Practice

Guidance booklets for
Legal practitioners





Social care professionals





Healthcare professionals





Family & friends





People with learning disabilities





Planning ahead.

All available on the Department for Constitutional Affairs website: www.dca.gov.uk.

