
ADASS PRACTICE GUIDANCE

CRITERIA FOR THE USE OF IMCA’S IN SAFEGUARDING ADULTS CASES

Introduction

The Mental Capacity Act 2005 provides the legal framework for acting and making decisions on behalf of individuals who lack the mental capacity to make particular decisions for themselves.

The Act sets out core principles and methods for making decisions and carrying out actions in relation to personal welfare, healthcare and financial matters affecting people who may lack capacity to make specific decisions about these issues for themselves.

The Act introduces several new roles, bodies and powers, all of which support the Act’s provisions.  One of these is the Act is the Independent Mental Capacity Advocacy (IMCA) Service, which introduces the role of the Independent Mental Capacity Advocate (IMCA).

Independent Mental Capacity Advocate (IMCA) Service

The purpose of the Independent Mental Capacity Advocacy Service is to help particularly vulnerable people who lack capacity, make important decisions about serious medical treatment and changes of accommodation, and who have no family or friends that it would be appropriate to consult about those decisions.  The role of the Independent Mental Capacity Advocate (IMCA) is to work with and support people who lack capacity, and represent their views to those who are working to determine their best interests.

More recently the DoH extended the Act through Regulations to cover two additional circumstances a) where a safeguarding adults allegation has been made and b) in care reviews

This ADASS Practice Guidance focuses on the first circumstance and provides guidance on which eligible individuals under safeguarding adults measures would benefit from having the involvement of an IMCA, ensuring that the available resources are targeted to those in most need.

This ADASS Practice Guidance should be read in conjunction with your own Local Authority’s Safeguarding Adults Multi-Agency Policy and Procedures.

Who is Eligible?

In relation to safeguarding adults cases, the Regulations specify that Local Authorities and the NHS have powers to instruct an IMCA if the following requirements are met:

· Where safeguarding measures are being put in place in relation to the protection of vulnerable adults from abuse; and

· Where the person lacks capacity

The Local Authority or NHS body may instruct an IMCA to represent the person concerned if it is satisfied that it would be of benefit for the person to do so.  

In safeguarding adults cases only, access to IMCAs is not restricted to people who have no one else to support or represent them. Therefore, people who lack capacity who have family and friends can still have an IMCA to support them through the safeguarding process.

The regulations equally apply to a person:

· Who may have been abused,

· Who has been neglected and

· Who is alleged to be the abuser

Where the qualifying criteria are met, it would be unlawful for the Local Authority or the NHS not to consider the exercise of their power to instruct an IMCA for safeguarding adults cases.

Assessing Capacity in relation to Safeguarding Adults Issues

Someone is said to lack capacity if they are unable to make a particular decision at a specific time.  This inability must be caused by an impediment or disturbance of the mind or brain, whether temporary or permanent.

In order to make a decision, the person needs to be able to:

· Absorb basic information about the pros and cons of an issue

· Retain the information for long enough to process it

· Weigh up the pros and cons against their own value system and arrive at a decision

· Communicate that decision

The Mental Capacity Act Code of Practice includes a two-stage test of capacity and to be eligible for the IMCA service a person must lack capacity in relation to a specific issue or decision in question.

For example:

A person may not be able to absorb and weigh up the pros and cons of continuing to live with an abusive family member

At what point in the process should an IMCA become involved?

Consideration should be given as to the most appropriate time to instruct an IMCA in safeguarding adults cases.  This will be dependent on the decisions to be made and the risks to those involved.  In some cases it will be appropriate to involve an IMCA at the Strategy Discussion/Meeting stage.  This would need to happen for cases where the wishes/decisions made by the individual would have a significant impact on the investigative process or where immediate actions need to be taken to safeguard the individual prior to further investigation taking place.

In other cases, it may be more appropriate for an IMCA to become involved at the case conference/safeguarding planning stage so that they can provide input into the safeguarding plan.  This would be more appropriate in cases where decisions need to be made as a result of findings of the investigation.

Where an IMCA has been involved at any stage of the safeguarding process, they should be invited to attend Safeguarding Adults Meetings, as appropriate, including any subsequent reviews.  The involvement of the IMCA should be reviewed once the specific decisions that prompted the referral have been resolved.

In some situations, a case may start out as a safeguarding adults case, where consideration is given whether or not to involve an IMCA under the set criteria – but this subsequently becomes a case where the allegations or evidence give rise to the question of whether the person should be moved in their best interests.  The case then becomes one where an IMCA must be involved if there is no one else appropriate to support and represent the person in this decision.

In those cases involving Lasting Powers of Attorney, where there is reasonable belief that the person holding the LPA is not acting in the best interests of the person lacking capacity, an application should be made to the Court of Protection for either a best interest decision or to displace the LPA before an IMCA is considered.

What are the criteria for referring someone to the IMCA Service?

The IMCA Service is a limited resource and it is important that the use of IMCAS focuses on cases where other arrangements are not robust enough to support the necessary decision- making for the individual. An external (IMCA) opinion will give a more defensible and more person-centred outcome. 

In order to ensure that the IMCA Service is targeted to those in most need it is recommended that, in relation to safeguarding adults, referrals to the IMCA Service are made in cases where one of the following applies:

For someone who may have been abused or neglected

· Where there is a serious exposure to risk

· Risk of death

· Risk of serious physical injury or illness

· Risk of serious deterioration in physical or mental health

· Risk of serious emotional distress

· Where a life-changing decision is involved and consulting family or friends is compromised by the reasonable belief that they would not have the person’s best interests at heart

· Where there is a conflict of views between the decision makers regarding the best interests of the person

For someone who is alleged to be the abuser

· Where a life-changing decision is involved and consulting family or friends is compromised by the reasonable belief that they would not have the person’s best interests at heart
· Where there is a conflict of views between the decision makers regarding the best interests of the person
Traditional Advocacy Services

When the person is already supported by an approved advocacy service, there should be no need to involve the IMCA Service.  In many cases a person will be best served having an ‘ordinary’ advocate who can cover all issues and not have strict time limits on their involvement.  

This Policy Statement is to be reviewed in April 2008 when the IMCA Service has been operational for 12 months
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